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Pledged to nesther Sect nor Party,
Bnt estabiished for the beneht of all.
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HAN]]AMUS DENIED.

The Comroversy between Cabi-
net and Auditor-General,

——————

INTEGRITY OF THE AUDITCR'3 ACT
PRESERVED.

Fall Text of Judge McCully's De-

cision.

In the Supreme Court of the Ia-
waiian Islands, — Before Mr.
Justice McCully.--In Chambers.

In the matter of the application
of His Exeellency L. A. Thurston,
Minister of the Interior, versus Geo.
J. Ross, the Auditor-Gencral, for a
writ of mandamus,

The Auditor-General refused to
approve sundry bills for expenses
copnected  with the employment
of prisoners upon & public work,
viz: the Voleano Road, for which
the Legislature had appropriated a
specific sum. these bills not having
heen (lrawn aguinst said suwm, which
had been already e:peuded but
against the fund for the **Support
of Prisoners."’

Meld, that it was a watter within
the judgment and diseretion of the
vuditor to determine in any  case
whether o bill was drawn upon a
fund which was applicable to it

teld, that the Court would only
exsmine the sction of the Auditer to
sacertain if he had abused his dis-
cretion, or if his judgment was
founded on an illegal hasis,

The writ was denied.

1840,

The case was heard on the peti-
tion and answer without the intro-
duction of testimony.  They are
hiere set forth in full.

““The petition shows unto  this
{ourt:

“Phat the complainant herein, L.
A, ‘Thurston, is the Minister of the
Interior for the Hawsiisn Kingdom.

That George J. Ross 15 the duly
.nmmintmlnml commissioned Auditor
General of the Kingdowm and as such
is charged with the suditing and
approving the accounts and dis-
hursements of the Hawaiian Govern-
ment,

That Section 215 of the Civil
Code reads as follows: *All prison-
ers sentenced to imprisonment at
hiard labor shall be constantly em-
played for the public benefit on the
public works, or otherwize, as the
Marshal, with the sapproval of the
Minister of the Interior, may thipk
best,” and Section 8 of an Aet en-
titled, *An Act to amend the exist-
ing laws relating to the road tax,’
dated August Zind, 1862, reads n¢
follows

“Ihe Minister of the Interior is
herehy empotercd in his discretion,
1o detnil for lshor on any  public
road, upon application to that pur-
pose from any Road Supervisor, us
many  prisoners as he may  deem
necessary for such work | sid pris-
aners to be under the vare of their
nsual overseers aml subjeet o the
Rowd Supervisor only a8 far as re-
wards the wode of their employ-

ment,’
That there are now about 300
prisoners  sentenced to m:pnrmu-

ment ot hard lshor, conlined in the
various jails of the kingdom,

That in accordance with the man-
date of said first above wmentioned
statute and in persuance with the
diseretion vested in him by the said
above recited ast of 1862, the said
Minister huas during the twenty-
three months of the bicnnial period
now last past, enused all of such
prisoners to lw enployed upon the
public works and more particolarly
upon public roads,

That during sueh period the cost
of the food, clothes, guards and
lunas necessary for the support,
maintenance anid  guarding of all
prisoners, including said prisoners
in Hilo and Pung, has been charged
to the 'lpprnpriutinn entitled  *sup-
port of prisoners,

That of said prisoners ahout fifty
have, during said period,
ure trmll‘lrwl] in tertain juils situate
in the districts of Hilo and Puna in
tbe Island of Hawaii, and in accord-
ance with the law above mentioned
and under the disceretion vested in
the said Minister, he has  caused
said prisoners to he employed upon
the public roads located m the said
districts of Hilo and Pana, includ-
ing the public road extending from
iilo to the Volcano of Kilanea,

That the records of the Interior
Department show that since the
commencement of the keeping of
such records it has always been the
custom to charge all ol such ex-
penses Lo such appropriations.

That the defendant hereto has
during the present biennial period
and up to the present time, never
refused to audit any bills incarred
for the support or gunrding of said

prisoners or any other prisoners,
unl.ll the presentation to him of cers
tain ills for food furnished to said
prisoners and the bills for salaries
of guards of said prisovers, at Hilo
and  Puns, incurred dm!ug the

|

i and lawfully incurred hy

mnnth nf 'lannary. 1800, a copy of
which bills is hereunto aunexed and
marked ‘Exhibit A" and made n
part hereof.

That said bhills were legitimately |
the De-

! parlnwnl of Government authorized

1

and now’

to incur them in sccordance with
thie long established precedent and
custom of the eaid department, aml
that the material services thervin

_ | deseribed and claimed for have bheen

furnisbed to the said Ioterior De
partment and the amounts therein
severally claimed. are lawfully due
Lo the several persons therein claim-
ing the same,

That there is no other appropria-
tion available from which said bills
can be paidy other than the said
appropriation for the support of
prisoners,

That by reason of the said refusal
of defendant 1o audit said bills the
complaivant i unable to lawfully
pay the same, thereby cousing un-
necessary and uncalled for injury
und loss to the persons who furnishi-
ed such material and rendered such
services, and preventing the com-
plainant from properly currying out
the duties of his office of Minister
of the Interior.

That on or about the 24th day of
February, 1800, the said bills were
in due and regular course of business
presented to the defendant hereto,and
he was requested to andit the same,
but defendant refused and still re-
fuses to audit the same. claiming
that such bills should be charged to
the speciflie appropriation for public
work upon which the prisoners con-
cerning whom such bills have been
incurred are al the lime being en-
gaged.

That there is o sutlicient balance
of the said appropriation for Support
of Prisoners to pay the said bills it
the same are properly audited.

'I'hat if said bills are not audited
it will entail irreparable loss to the
Hawailnn Government and to the
public welfare by reason of the fact
that the said Minister and the other
proper suthorities charged therewith
will e unable to pbtain guards and
foold for the care and maintenance
of said priseners unless they ean bhe
paid for.

That the auditing and approving

of said acconnts is 4 duty attached
to the oftlice of the sail George J.
Ross as  Auditor-General and may
be legally required of him.

Wherefore your pelitioner prays
that &« Writ of Mandamus may be
issued and directed to the said
George J. Ross, Auditor-General,
commanding and enjoining him to
audit and approve the bills and ac-
counts according to schedule ‘A’
hiereto attached, or to show cause if
any he has for not doing so before
this Honorable Court at & day and
place to be fixed.

Aud  your petitioner
pray, ete.”

will  ever

ANSWEIL

“8nid  defendant  George ).
Ross by protestation not waiving
any I'lj.,lll of exception to the Inhlll!l-
ciencies of said petition nor to the
right of said pelitioner o maintain
the ame, for return and unswer 1o
such portions as he is advised it s
NECESANTY 10 ANSWer, says:

That he admits that he is Auditor-
General of the Kingdom. And he
says that the anditing or refusal to
audit any Litl presented o him in-
volves the excreise of his olficial
judament and diseretion, and is not
subjeet to judicial control by mane
damus,

And for further answer this de-
fendant says that he admits that the
Minister of the Interior duoring the
“twenty-thiree months lust past has
eanseil all of the prisoners sentenced
to imprisonment at hard labor, in all
absut three bundred in number, to
he employed upon public works and
publie roads,

That he admits thal the cost of
food, clothes, guards and Junos
necessary for the support, mainten-
ance and guarding of all prisoners
hins heen charged to the appropria-
tion entitled *Support of Prisoncrs ;'
but denies that the pay of lunas is
properly so ¢ harged.

That he admits that aluml iy
prisoners arc now confined to cer-
tain jails in the districts of Hilo and
Puna, and have been employed upon
publie ronds, including the public

rond extending from Iilo to the
Yoleano of Kiluuea; and says thal
they hiave been employed in con-
structing the road last named.

That he is ignorant as to the cus-
tom of the Interior Department in
regard to charging such oxpenses Lo
st appropriation.

That be admits that he has not
heretofore refused to audit ndls for
the support of prisoners until the
presentation of the bills referred to
in said petition.

He denies that said  bills were
legitimately and lawfully incurred
hy ahe Department of Government
authorized to incur them in accord-
ance with the long established pre-
cedent and custom of suid depart-
ment; and he says that when pris-
oners have been employed upon
public works, the custom has heen
1o make a charge against the appro-
priation authorizing such work for
the labhor of siteh prisoners, and to
turn the same into the Treasury as
a Government realization which the
complainant in this ease bas not
done,

That he admits that the materinls
and services cluimed for hove been
furnished.

That he denies that his rvefusal to
andiv said bills prevents the com-
plainant from properly carrying out
the duties of his ofce ay Minister
of the Interior,

Tlat be adwits that on or about
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l!m 21(h of lohrlnr) lnst enid bills

weore presented to bim and he re-
fused to audit the same.  And
gays that during the time coverod
hs‘ saidd bills,
employed npon a publiec work,
wil:
Hilo te the Voleano of Kilanen for
which o special sppropriation was
madle by the Legislature; ond he
says that while so coployed said
pills should not be charged 1o the
appropriation for the support of
prisoners. And he further suysthat
the appropiintion Iast named at the
time unid bills were presented 1o
him was exhausted

And e dendes all othier allegations
in said petition contained,

la |

Wherefore he prays said proceed- |

inga may he dismigsed.”’
BY THE COURT.

It is first to be considered whether
*‘the auditing or refusal to audit any
bill presented to bhim involves the
exercise of his olficial judgment and
discretion.’””  Is it subject 1o judi-
cinl control hy mandamus?

The terms audit and  refusal
to audit are bete nsed in a sense
generally employed and understood,
but it seems to me & diserimination
may be made with advantage in ac-
corpey. It is not intended by the
words refusal to andit, a refusal to
exumine, literally to hear, the ac-
vount presented, bat a refusal to
approve the account,

The petition in this case alleges
in {ael not a refusal to audit, but a
refusal to approve certain accounts
and the Court is asked (o commund
thie respondent to approve them. T'o
approve them for what and as what ?
T'he respondent defends his action
by stating that the prison labor,
coneerning which the expenses in
these bills were incurred, was per-
formed upon a work for which a
specific appropriation had  been
made, viz.: the Voleano Road, snd
i effeet, that the bills were dinwn
upon an appropriation to which they
were not chargeable, viz.: that for
the support of prisuners.

Has the Auditor-General author-
ity to considerand determine whether
aceounts  are  drawn ]‘.l"lllll'fl_\r' on
their appropristion  itews, aod o
refuse approval if he considers that
they are not?  We mist find the
answer in the language and scope of
the statute which institutes the office
of Auditor-General, [C. L. p. 608],
Eis duties relate to the receipt of
moneys and to the disbursement of
them. It is only with the latter that
this case is concerned. By Section
G the Minister of Finance is required
from time o time to calenlate the
amount of monevs hkely to become
due and payable during a period not
exceeding one month ensuing, sel-
ting it forth in a schedole under the
same divisions and heads that shall
hiwve been employed in the appro-
priation thereof, which scheduolo is
to be transmitted to the Aunditor-
General. By Section 7 hefore eount-
ersigning any such instrnment the
And tor-General shall ascertain it
the suins theremn mentioned are then
(1) legally available for and (2)
applicable to the service mentioned
in the instowment, and so lnding
shnll conntersign and returen the in-
striunent to the Minister, provided
that in case hie shall find that the
stims mentioned, or any of them, are
not then legally available or appli-
cableto the serviee mentioned he shall
vetuen the instrument tothe Minister
for correction, attsching thereto n
statement of what he las found to
be not legally available or appli-
colile. By Section 9, every account
shall he considered duly authorized
that is in accordance with any cx-
isting law or regulation, or hus heen
direetly ganetioned by one or other
of the responsible Ministors of the
Crown amd covered by any appro-
iation Act in force at the time,

The only construction in my view
to be placed npon the statute is thut
the Auditor bas the function of de-~
termining f the account is drawn
against the proper appropriation,
and whether there ig a suflicient un-
expended balance thereof. For a
broad,illustration taken from two
adjacent items in the appropriation
bill, an account for *‘repairs and
furniture of the Insang Asylum
would not be “applicable’ to the
appropriation  for the **Honolula
Fire Department,” and such an se-
count being presented for andit
would presnmably not be conter-
signed. And, presumahbly the Court
it applicd to, would interfere by
injunetion to prevent countersign-
ing.  Is the act of the Auditor in
allowing or dirallowing an  ae-
count, in respect o its being *ap-
plicable to the service mentioned''
ministerial or one of judgment,opin:
ion, diserétion? I think there cau
Le no doubt of its being of the lat-
ter deseription?  In the ense before
us the Minister of the Interior, who
is not to he presumed to he de-
signedly making a draft which is not
in accordance with the law, and
seeking too to enforee it in Court,
differs in opinion from the Auditor-
General. It is a matter then of
In the cuse of Castle v,
Kapena,  Haw, at p. 37 the Court
say: “The Courts will not under-
take to guide the jwlzment aud
discretion of public oflicers, which
would be to assume the supervision
of all branches of Government, but
will only intervene to compel the
perfermance of purely ministerial
duties.” This dovtrine will not be
controverted.  High on Extraordi-
nary Legul Remedies, in Section 42
says, that it is a fundamental rule
underlying the entirejurisdiction by
mandamus, and especially applicable

in determining the limits to the ex-
(Contioued on page i)
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AUCT I()\ SALE
! Lanﬂ Leases

By crderof (he Commiasionera of Crown
Lands, the leqses of the follow.
ing lands forn

TERM OF TWENTY YEARS

Will be sold at Publle Auctlon, at
the Auction Hooms of Lo J
Levey, Honolulu,

On MONDAY, March 24, 1890,

AT 12 O'CLOUK NOOX,

1. The Fishpoud known as Poubala,
stronte at Walkele, District of Ewa,
Oahe, together with o steip of Tamd
160 feer wide bordeving nlong said
Fishipond; sulject 1o vight of way
arunted Uaho hnih‘. ay & Lo o,
Aren 20 peres, Upset prive 51560
P anni.

2, Allof the ula Tind adjoining the

whove Fishpond aod ronning up te

the Government Roowd 1o Walanne,

contalntng 43 noves, Upaet 810

Per annun.

The lasd known as Mukawai.

tinate st Koolnupoko, Oalin, exeept-

P the viee lands aud o sl o -

thon of the Kuln,  Gouwd grazing

fand and well witerod,  Aren 1222

peres ore of less, Upeet 2250 per

nnnul.

The Ahupusa ol Honokawal. in

Wannapite Mol exeept the Carn

lnds and & dots of Kula lamd by

S vey 2od2-100, Principally graz-

o land, nnd enmpeises anoarea of

A0 neres more or less, pset

200 per annum

The Abupuan of Wahikull or Mala,

sitnte in Lahaina, vanl.  Grazing

Lindy Ared 2807 gepes, Upset 8200

per annum,

The Leanse of the lands Honokawal
and Wahitkull will be soul s‘lllljf_‘l'l to Jd,
Eepinda’s leases which explee dunvary
1,102, aodd Febroary 1, 1803, vespoe-
tivelv, IS regnived thst parties pore
vhiasiong the lease of the said linds will
not later than 12 months after the ex-
pleation of the present leases, remove
wll eattle, goats apd autmals from the
wonds, uod doring the remainder of the
new lease Keep the furest free of ol
entthe nnd aufmnds of w1l Kinds.

pa=Maps of all the sbove lands may
bee seen and particniars obtained npon
application to the Agent of Crown

Luntds, Alifolnni Hale.

CURTIS 1M TAUREAN.
Agent of Crown Lands.
120 dr=G01 1w
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Py of

Hay & Crain

Yo gALLR Y ————

J. F. COLEURN&CO.

| S5 (e :.‘ir. |I\&

lullv Sl upphux'

The Pockiie Mardware Co,

line of

6. Wostengholm's L X.L. Cutlery;

Also, Chamo's Skins,

HORSE BRUSHES & STABLE

ron).

Mave just e cived o fine

hupplie: Gener y.

JOEN ASHDOWN

Of S8an Franelseo

Practical Piano, Fipa & Reed Organ
Tuner & Repairer.

|:{

pinno aud orgnn factories 1y the Unfred
attes of Amerten, Laum o ly alile and
projated wodo adl kinds of repadr wink
fu the most satisfnetory mannes,

By Ovrpers con e Lol owt H F.
Wi liman's Jowelry Store, Fot stiear,
ot the Advertiser oflee, o0 through
\l-mul Inl.pluuw \lu- 447 106 Im

Ir. GE0. B ANDREWB

Hesidhinee & Oflec: Corver King nnd
Abapni streets. Ml fwe

BllaL“i fm' g\l L.

\ LL bills ngainst the ball connmittee
of Co A, Horolulo Kitles, will be
receivin] by l]w h 'lrm W,
B THOMAS,

{.n' 1“ l’ O lox Mo 11’:

I‘.Ll‘.(."l'l()h of OF l"l(.,l'.-l{l'i.
\'I thae ulll.luul weoting of the People's 1
4 Iee & Refrizerating Co, held
TUESDAY, Match 11l the following |
offfesrs, who ennstitute gl the Doagd |
of Dircetore, were elected;

W. 0, Smitheeeeorsneee Presiilent,

Tonn Austin., . sees Yice.-Preaidem,
O 1% CREII sassvonivssans B (0lury,
I Bishop.secaresennns Tevasnrer,

W, Hobron.e.s sessaess Andiior,
G 1" CARTLE,
'-unllr\ 50 | ‘L I L0

Ieal Estate For Sale,

"1‘“'1) Monses and Lots on |
Kobello Lang, Patama, |
Convenient (o stesan and Lram |

Very healthy locality. Lot on |

King street, near Hamauku's Line. For |

partleulurs applg to l

O 0

[T B

JOIN F. BOWLER.

Or (‘has, T (ulick. 450 Sm

® THE MUTUAL LIFE INSURANCE cO,

OF NICW YORK ——

Is issuing o new form of insurance which provides, in the event of death, for a return of ol preminms paid in ad-

_ dition 1o the smeunt of the policy, or, should the incured survive a given number of years, the Company will

retirn all the premiums prid with interest ; or, inatead of ac cepting the woliey and profits in ensh the legal holder

[ may, WITHOUT MEDICAL P\&\Il.\e\ll(]\ and WITHOUT FURTHER PAYMENT OF PREMIUMS, tuke in

licu lhun-nf the amount of policy and prefits in FULLY PALD UP insurance, participating anunally in dividends,

ltvmmnhur. this contract is issued by the oldest Life Insurance Compnny in the United States, and the Lar
gusl Finuneial Institution in the World, its assets exceeding One Hundred anil Twenty-Six Millions of Dollars,

s~ For full particulars call on or addrees

Dee-24 88

s, B ROSE,

General Agent for the Hawailian Islands,

LOVE

BANERY and COFFEE SAL

NUUANU STREET.
e ALWAYS ON HAND AND TO ORDER e e

Fresh Cakes, Pies, Buns, Rusks, Doughnuts, Picnic Rolls,

Milk Bread,

Gralinm Bread,
Rye DBread,

Freuel Bread,

Family Bread,
Twist Bread,

Mediom a0 Saloon Bread, Jomoles, Ginger Snaps, Cofse Cakes EIB.,

Ruoda Crackers,
Butter Crackers,
Boston Crackers,
Witer Crackors,
Graoham Crackers,
Shootly Crackers,

B,

S And will he DEL l\'i"RFD F!IER of CHARGE to any pmit of the eity,

C'ofls v,

Tea, Chocolate & Milk,

BILI. of" FARIC:

Sonsed Pig's Feet, Cold Ham,

Spiced Tongue, Spiced Beel, Sulads, Fte,

FINE HAVANA, MANILLA > AMERICAN CIGARS !

e §, LAMUE ASRONTMENT OF e—ece—am

Pipe & Cigarette Tobaeco, Pipes, Cigar & Cligarette Ilolders, Cold Drinks, Ete.

EEF Open from 3:30 &, M,
Mutual Telephons 241,

until 9:30 p,
Post OfMee Box 178,

s, Baturday night, open all night.  Bell Telephone 282,

487 1

————

TAHITI LEMONADE WORKS COMPANY,

1.

1. BA-I.PEY. Managoenr.
———MANUFACTURERS

TAHITI

OF

LEMONADE,

LEMON, : CREAM -and- PLAIN - SODA.

Sole Proprietors of BAILEY'S SARSAPARILLA & IRON WATER,

Ginger Ale, Hop Als, Grenadine, Raspberryads, Sarsaparilla, Mineral Waters, Bt
1ELEPHONE 297.

g All comsnunientions nnd orders should be addreased to

380 1m

BENSON, SMITH & CO.,

Agents,

Gll{,[ Iy

These Filiers arve casily  elennsed,
and NEVER become CRACKED or

CRAZED by change of tmpernture of
thie water,

T he Filterlng Medinm isa NATURAL
STONE, mined trom the varth, Tt i
nullke noy other stone,

It Does Not Absorb

Become Foul !
IMPPURITIES aiever PENETRATE
it, but lie on the surfac . and internally
the srone remnins as pure and white
nfter years of use s when tuken from
the mine,

and

Clity Stane Fliter Is a per-
feot suecess, 10 is the oy real filter I
bave ever seen. 1 would not be without
one for any consideration, It converts
onr lake water into the hest drinking
witer in the world,
HExNity M. Lymax, M. D,
i3 West Admns =t Chicago.

& For !-'nlu' hy
HAWAIIAN HARDWARE Co.,

Opyo-dte Spreckels & Co.'a Bank,
4 01 Fort strect, llmmluln.

500 GALLON

IRON

Water Tanks!

—_—

JUST RECEIVED!

The Gate

~FOR SALE 1Y THE =

UNION FEED CO.

478 1m

|

 Stone Piler! IEG-AH & GUNN

HAVE JUST RECEIVED Ex AUSTRALIA

A Choics Line of Dry & Fancy Goods,

INCLUDING
. Rid Gloves f'rom 5 to 20 Buttons,

Hosfery, S;'t‘_iuas. Scoteh Ginghams, latest patterns; Woolen Dress Goods,
ALEO, A CHOICE LOT OF ———

Boyy, Youths' & Cuildren's Clothing, Trunks, Bags & Valise,

e e ——

REMNANT =ars= REMNANT

Our Great Annual Remnant Bale, which is ao engerly looked for by
our eustomers

COMMERNCES THIS SATURDAY

And will purpags any that has over taken plaeo at this or any other
house.

REMNANTS IN ALL DEFPARTMENTS !

We must gell our Remnants and you will be glad to buy them at low prices
at which they are offered, Be sure to be on hand Baturday.

N. B—All Goude Marked with Plaln Figares and SHold fur Cash Only

Chas. J. FISHELS,

The Leading Mi!linarv Houee, Corner Fort & Hotel sts.

“TEMPLE —o+— FASHION"

COR'“"R HOTEL & FORT STREETN.

Great Reduction Sale!

AFTER TAL}NQ STOCK I HAVE REDUCED MANY LINES OF
GOODS,

IMMENSE BARGAINS ARE OFFERED

. OF THE FOLLOWING GOODS
Till XFebruary 15th, Only.

124 pair of Undressed Kid Gloves !

6 aml'ﬂ Buttons in perfect order at §1 a pair—Great Bargaing,

All my DRBRH GINGHAMS about 140 pieces to select from aro offered at
Cost Price, A small line of

Scolch Ginehams at a Great Reduction !

READ TIHIS—A large assortment of—READ THIS
WHITE DRESS GOODS,

Buch as Piques, Embroidered Swisres, India Linen, Plain Bwiss, Nainsook and
many ol]wr linos of White Goods. I will sell at such a
. prico that everybody will buy them.

o Ili:-momlmr, February 15!.11 will close this Sale. @

' S. EHRLICH,

\ Corner Hotel & Fort strootl-

Fobh 1-00 . v

-



